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CANNABIS CONTROL BILL 2003 
Second Reading 

Resumed from 14 August. 

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [10.30 am]:  I begin by thanking my 
colleague Hon Ljiljanna Ravlich for her assistance to me once the change of responsibilities was announced.  I 
appreciate the help she gave me during the hand-over and the work she did prior to the change of 
responsibilities.   

I thank members for the contributions they have made to the debate.  The Government appreciates that there are 
strongly held views on this legislation.  We respect those views and appreciate the comments that have been 
made.  The difference between us, though, is that the Government does not accept the proposition that this Bill 
has the intent or will have the effect that many members suggested in their contributions.  The comments made 
by members ran across a few keys themes and categories, and I will address those in turn.   

This Bill will ensure that cannabis use, possession and cultivation remain illegal, unlawful and an offence.  The 
community wants that to be the case, and we will deliver that, because cannabis is harmful.  It is harmful to 
individuals, it is harmful to families and it is harmful to our community.  To the extent that members raised 
specific instances of medically demonstrated harm, there is no disagreement between us.  Cannabis is harmful.  
However, we have a different view - a view supported by research, by the Community Drug Summit and by the 
community - about how to enforce the status of cannabis as an illegal drug in certain circumstances.  The core of 
the Opposition’s argument is that the discretionary change in the penalty regime will have the effect of - I have 
chosen the words that members used the most - encouraging, promoting, sanctioning, condoning, facilitating, 
proliferating and extending the cultivation and use of cannabis.  However, the evidence does not support this.   

Hon Alan Cadby referred to some research in the Journal of Public Health Policy Volume 21 by Single, Christie 
and Ali, who reviewed studies from the United States and Australia.  Some of their conclusions include - these 
were the ones to which Hon Alan Cadby referred - that the reduction of maximum penalties for cannabis 
possession to exclude the possibility of receiving a jail sentence has had no discernible impact on rates of 
cannabis use or problems associated with cannabis use, and that the reduction of penalties for cannabis 
possession to a fine only has not led to significant changes in the rates of cannabis use.   

Hon Peter Foss:  So why do you not just do that?  

Hon SUE ELLERY:  I will answer that question in the course of my address.  They went on to say that 
prohibition with civil penalties has not changed the availability or use of cannabis in a significant manner.  They 
also referred to the use of cannabis in South Australia.  That matter has also been referred to by members, and I 
will talk in detail later about what did or did not happen in South Australia and how that relates to what is 
proposed in Western Australia.  They said that the reported lifetime use of cannabis in South Australia went from 
25 per cent in 1985 to 36 per cent in 1995; however, at the same time, similar increases occurred in other 
jurisdictions that had total prohibition and criminal sanctions - for example, Victoria and Tasmania - so it cannot 
be causally linked to the change in the enforcement options in South Australia.   

Hon Simon O’Brien:  Have you been to South Australia to ask the people involved?   

Hon SUE ELLERY:  No, I have not, but I have read the research about what has happened in South Australia.  I 
also think - I will get to this in due course - that there are fundamental differences between the regime that South 
Australia first put in place and the current regime.  South Australia has amended its regime on several occasions, 
and the regime that operates in South Australia now is dramatically different from the regime that was put in 
place in the mid 1980s.  They state also that from 1985 to 1995 South Australia did not differ in rates of weekly 
cannabis use compared with the rest of Australia.   

Another piece of research that is useful to refer to is the National Drug Strategy household survey, which is 
conducted by an independent research group funded by the Commonwealth as part of the National Drug 
Strategy.  The 1998 household survey, which is held to be one of the most reliable indicators of cannabis use, 
with figures available at a state level, indicates higher reported cannabis use in Western Australia under our 
current regime than in South Australia, which has had an infringement system of various sorts in place since 
1987.  The survey shows also that the reported household use in Western Australia was 44.8 per cent whereas in 
South Australia it was 39.3 per cent, and that the reported use in the past 12 months in Western Australia was 
22.3 per cent and in South Australia was 17.6 per cent.   

Members should be aware that the prevalence of cannabis use in Western Australia over time will continue to be 
monitored and compared with that in other jurisdictions.  The implementation of the cannabis infringement 
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scheme will be accompanied by a comprehensive statewide education campaign; I will talk about the details of 
that later.  The cultivation, possession and use of cannabis will remain a criminal offence whether imposed by a 
court as a result of a criminal prosecution or under an infringement scheme.  The Bill will not change the legal 
status of the drug.  However, the community also supports discretionary civil penalties in certain circumstances, 
and I will give some research to demonstrate that.  Public opinion research has demonstrated that when cannabis 
infringement schemes are explained, about 70 per cent of the public is in favour of prohibition with civil 
penalties for personal possession.  A national survey conducted for the National Task Force on Cannabis by 
Bowman and Sanson-Fisher in 1994 found that approximately 75 per cent of the sample in their 1993 Australian 
survey believed that growing or possessing cannabis for personal use and using cannabis should not be a 
criminal offence.  Considerable effort was made in the survey to explain the terms used, including “criminal” 
versus “non-criminal”, in order to reduce confusion.  The authors believe the high level of support they found for 
civil penalties compared with that in other surveys was largely a function of the fact that the terms were 
explained.  A Western Australia study by Lenton and Ovenden in 1996 found that even when the term 
“prohibition with civil penalties” was not explained, 64 per cent of people still believed that possession of 
cannabis for personal use should not be a criminal offence.  However, when the term was explained, 72 per cent 
of the sample supported that proposition.   

I turn now to other issues that were raised by members in their contributions.  The first issue is that the Bill will 
encourage cannabis use.  The factors that influence drug use are much broader than just the nature of the 
sanction.  The factors that influence whether people will take up or continue to use drugs are driven mostly by 
how connected people are to their school, family and community and what sort of support relationships they are 
in at the time.  Factors that are likely to impact on the likelihood of drug use and on the amount of drugs used 
include connectiveness to school, community and parents; the quality of a person’s relationship with his or her 
parents; parental standards and rules about behaviour, including drug use; a person’s experience of other social 
and psychological problems; and the opportunity to use drugs.  The Government is implementing a range of 
programs to build stronger communities and families, thereby building connectedness.   

In addition to the Cannabis Control Bill, the Government is doing a range of other things.  This Bill is just one 
part of a comprehensive whole-of-government approach to prevent and reduce harms associated with drug and 
alcohol use.  Some of those things include the school drug education program, which I will talk about in more 
detail further on, and the Government’s significant investment in treatment services.  For example, the 
Government has funded the new withdrawal and respite service for young people to the tune of $750 000 a year 
and has invested $1 million in developing a traineeship program to assist Aboriginal health workers in passing 
on information about drug use to young Aboriginal people.  Other projects aim to prevent drug use and promote 
early intervention, which was identified as being a critical thing to do.  In 2001 the Government allocated 
$10 million over four years to establish a range of early intervention initiatives aimed at reducing the likelihood 
of more complex problems such as drug abuse, crime and antisocial behaviour emerging in adolescence and 
young adulthood.  One issue is students at education risk, which involves how connected students are with their 
school and whether they will get information in school about the harm that drugs cause.  The Government has a 
retention and participation plan encompassing children from kindergarten to year 12, which incorporates 
prevention, early identification and intervention strategies.  The Department of Education and Training allocated 
$1.9 million in 2001-02 and $1.9995 million in 2002-03 to support schools in targeting students experiencing 
alienation from school.  In addition, the department is in the process of implementing a behaviour management 
and discipline strategy.   

Hon Simon O’Brien:  With respect, this has nothing to do with the policy of the Bill.   

Hon SUE ELLERY:  It has everything to do with the issues that members raised during the second reading 
debate.  Many members said that the Government was doing nothing but introducing this Bill to address the use 
of and harm caused by drugs.  That is the point I am trying to address.   

Hon Simon O’Brien:  I don’t believe they did. 

Hon SUE ELLERY:  Hon Simon O’Brien should read Hansard, because members did say that.   

Hon Nick Griffiths:  We listened to Hon Simon O’Brien with relative silence.   

Hon Simon O’Brien:  You did not. 

Hon Nick Griffiths:  We certainly did. 

Hon Simon O’Brien:  You might have done but the rest of your cronies didn’t. 

Hon Nick Griffiths:  I am very interested to hear what Hon Sue Ellery has to say.   

Hon Simon O’Brien:  So am I.   
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Hon Nick Griffiths:  Well, please be quiet. 

The PRESIDENT:  Order, members!  We are all in agreement on this matter.  Hon Sue Ellery has the call.   

Hon SUE ELLERY:  Thank you, Mr President.  The other important area in which the Government has been 
working is with the issue that might lead to people being in a position in which they might either start to use 
drugs or move on to heavier drug use; that is, homelessness.  The state homelessness task force has identified a 
large number of homeless in our community.  It paid particular attention to the number of children affected by 
this growing problem of social exclusion.  Since the task force commenced in July 2001 the Government has 
committed around $20 million over four years to address those issues.  Further, a range of initiatives came out of 
the Gordon inquiry to address family violence and child abuse in Aboriginal communities.  Indigenous young 
people are particularly at risk.  The Government has made significant funding contributions to address 
homelessness, drug abuse and the strengthening of families.  Again, it is about the connectedness of people with 
their families and ensuring that they have family around them to set rules and parameters and to assist them 
when making decisions about whether to start using drugs.   

I refer to youth crisis services.  The Drug and Alcohol Office has been allocated an additional $200 000 a year in 
recurrent funding for new drug workers located in youth supported accommodation services.  A number of 
members made the point that a significant number of children are entering foster care or being cared for by 
extended families due to the drug use of their parents.  To that extent, the Government has committed to 
developing and expanding existing services that provide for the children of drug-using parents.  Again through 
the Drug and Alcohol Office, some $225 000 a year is being allocated to non-government agencies for that 
purpose.  Along the same lines, the Government has also launched a grandparents support service.  Members 
made the point during the second reading debate that many people were, at a late stage in their lives and having 
reached a certain point in their personal and financial situations, having to support their grandchildren because 
their children - the parents of those grandchildren - had drug-related issues.  The Government has launched a 
grandparents support service in recognition of the need to support grandparents who are caring for children full-
time as a result of a family crisis such as parental drug use.   

Another issues raised by members was that 30 grams of cannabis was the magical dealable amount.  The 
possession of any amount of cannabis can involve the intent to sell or supply.  It is important that the police 
retain discretion to issue an infringement notice or charge a person in any situation, so that they can take the 
circumstances into account when exercising that discretion.  Under the Misuse of Drugs Act 1981 the 
prosecution’s task is made easier when cannabis is in excess of certain limits.  A person found in possession of 
cannabis in excess of the new amounts will be deemed by the Misuse of Drugs Act to have an intention to sell or 
supply.  This legislation will make it easier to prosecute people who are found in possession of amounts above 
the deemed amount.   

One of the major themes of the contributions made by members opposite was that this Bill would put young 
people at risk.  As I have indicated, the Bill is one part of a much broader strategy to address the issues that 
young people will confront when making the choice about whether to take up drugs or pursue the use of heavier 
drugs.  That strategy includes good education programs including education within the school system, the 
attacking of factors that increase the risk of drug use, the targeting of drug dealers and the provision of effective 
treatment.  The Government is supporting all those approaches.   

I will now talk about the school drug education program.  Members would be aware that this program was 
established in 1997 as a joint initiative between the former Western Australian Drug Abuse Strategy Office, the 
Association of Independent Schools, the Catholic Education Office of Western Australia and the Department of 
Education and Training.  The principal activities of the project include making sure that drug education is a vital 
component of the health and physical education curriculum of schools; providing teachers with support 
materials, training and ongoing support; promoting parent and community participation in the development and 
implementation of drug education in schools; monitoring and evaluating the implementation and effectiveness of 
drug education in schools; and coordinating the Western Australian component of the national school drug 
education strategy.  By mid 2002, one in two Western Australian schools had participated in the training: 45 per 
cent of primary schools, 93 per cent of secondary schools and 36 per cent of district high schools.   

Consultation has already occurred with school drug education officers on the Cannabis Control Bill, and training 
of officers about the Bill has been prepared.  The point has already been made, and I will talk about it further in a 
minute, that the Cannabis Control Bill does not change the laws that pertain to those under the age of 18.  
Education about the harms associated with the use of cannabis is already part of existing curriculum materials 
and will be the primary focus in supporting the resources that will go to schools as part of the education 
campaign following the introduction of the Cannabis Control Bill.  The curriculum resources of the school drug 
education program are currently being redeveloped with that in mind.   
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A number of speakers used some data from South Australia to suggest that the use by young people in that State 
had increased by 50 per cent as a consequence of the changes it introduced in the mid to late 1980s.  It is not 
correct.  I place on the record that the members who made that suggestion were referring to data from a 1996 
research document entitled “Report on a Review of the Criminal Justice Commission’s Report on Cannabis and 
the Law in Queensland”.  The report uses some data from Christie, to whom I have already referred, about the 
effects of the cannabis legislation in South Australia on the levels of cannabis use.  Some speakers used a table 
of the cannabis use of 14 to 19-year-olds to suggest that there was a 50 per cent increase in cannabis use in South 
Australia after the changes were made.  However, the Queensland report noted under the table that caution 
needed to be exercised when interpreting the figures due to the small sample size of the South Australian sample, 
and further went on to note that the available data was not adequate to determine whether this was so.  Later, 
Donnelly, Hall and Christie - that is the same Christie involved in the earlier research - did a more thorough 
review of the data and did not find evidence of an increase in use.  I referred to that research earlier.   

Hon Simon O’Brien interjected.   

Hon SUE ELLERY:  No, the report in the journal of public health.   

Hon Simon O’Brien interjected.   

The PRESIDENT:  Order, members!  We are not at the committee stage just yet.   

Hon SUE ELLERY:  The reference made to that data was inconclusive to support the contention that there had 
been a 50 per cent increase in use by young people.  Later and more thorough analysis does not support the 
contention.   

Hon Simon O’Brien:  Page 51 of your own ministerial task force report, which we accept, plainly indicates 
otherwise.  These are the figures you have produced.  If you want to quote something else selectively, you are 
not believable.   

Hon SUE ELLERY:  The research to which I have just referred shows that the research referred to during the 
debate - I cannot remember the member who mentioned the specific table - was not conclusive.  In fact, the 
report from which it was taken states that this data is not reliable.  That is the only point I was trying to make.  It 
is important to note that although this Bill does not change the regime applying to under 18-year-olds, some 
young adults would still suffer disproportionate impacts on their future employment and other prospects if they 
had a criminal drug conviction.   

I turn now to the point that was made by some members about the cannabis education sessions and whether they 
will have no effect because it will be just like sending people to a lecture.  The proposed cannabis education 
sessions are a structured evidence-based program delivered by authorised drug treatment service providers and, 
in fact, are based on the model implemented by the previous coalition Government.  A session consists of a 
single one and a half to two-hour education session.  Each session consists of pre-intervention evaluation; 
information on the harms associated with cannabis use; motivational interviewing - that is, trying to get the 
participants in the session to explore and make decisions about changing their drug use; setting goals and action 
plans; information on other services; and referrals when appropriate.  All the authorised drug treatment service 
providers that will deliver the education sessions have undergone an assessment process.  Agencies must meet 
the following criteria: agencies must provide the services of a type or in a location where there is a need; they 
must demonstrate professional credibility, competency and capacity; agency staff must have the appropriate 
qualifications, together with extensive experience in demonstrating education and training; and agencies must 
have professional supervision and continuing education and training for staff.  At the conclusion of an education 
session, it is expected that participants will have received factual information on the harms, personalised those 
harms to their own situations, determined their degree of readiness to change their behaviour, developed an 
action plan about changing their behaviour, and identified further sources of assistance and follow-up if needed.   

Importantly, there has already been an initial evaluation of the education system and it has indicated a positive 
impact.  There was a significant shift in the perception that cannabis is not a safe drug.  Before people attended 
an education session, they were asked that question, and 53 per cent thought it was a safe drug.  After the 
intervention, the percentage reduced to 29 per cent.  There was an increase in the number who thought that 
cannabis use could result in dependence.  Seventy-six per cent held that view before the intervention, but 90 per 
cent held that view after the intervention.  The education session will also provide an opportunity to link the 
person to further intervention and will be monitored by the Drug and Alcohol Office to ensure that it remains 
appropriate and effective.   

I was grateful to Hon Simon O’Brien who acknowledged in his comments that the word lecture is gaining 
currency, although that word does not do justice to what is contemplated and, indeed, what is occurring now.   
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Hon Simon O’Brien:  If it is any comfort, the Opposition fully supports the content of those sessions.  I endorse 
the remarks that you have just made on those sessions; it is a worthwhile exercise.   

Hon SUE ELLERY:  I thank the member.   

I turn to the important issue, about which I am sure every member is concerned; that is, the impact of cannabis 
use on road safety.  Members raised the issue particularly in the context of young people as well as in the context 
of the cocktail of alcohol and cannabis use.  The Government certainly shares their concerns.  The best advice 
that has been made available to me indicates that we are the first Government to do what I am about to tell the 
Chamber.  The Minister for Police has established an expert committee under the Road Safety Council to 
examine the use of drugs and driving and to identify strategies to deter and detect drug-related driving.  That 
expert committee has reported to the minister recently and the Government is in the process of considering its 
response to the recommendations of the group on an issue that certainly has been neglected in the past.   

Hon Murray Criddle interjected.   

Hon SUE ELLERY:  That is acknowledged.  That has probably stopped people from taking further other 
strategies that might be able to be adopted.  I have not seen the report, but I think that is what the experts 
addressed.   

I turn now to the issue of crime and the connection between cannabis use at the end of the scale addressed in the 
Bill and its production and sale at the other end of the scale.  There is considerable evidence from Australian 
drug law enforcement bodies of organised criminal involvement in large-scale cannabis production and 
distribution in Australia.  In one member’s contribution the proposition was made that the references to 
hydroponics in the Bill were cobbled together at the end.  I assure members that it was a deliberate decision to 
include reference to the hydroponics industry, because the South Australian experience demonstrated that not 
including hydroponics in the first legislative regime it put in place had a significant effect on the amount of 
cannabis that was made available in that State.  It is desirable that any scheme seek as far as possible to shift the 
cannabis market away from the large-scale cannabis suppliers.  Applying civil penalties for the cultivation of a 
smaller number of cannabis plants for personal use is a key element of this scheme.  It is an underlying intent of 
the proposed scheme to reduce the proportion of the total amount of cannabis consumed that is supplied by the 
higher level commercial sources compared with that grown by somebody for personal use.  Members are already 
aware that, under the scheme, possession of up to two cannabis plants will remain unlawful.  Possession of any 
number of hydroponically grown plants will attract a criminal charge.  No more than two plants per premise will 
be eligible for an infringement notice, regardless of how many people live at the same premise.  Police will 
retain the power to charge those people who they believe are trying to flout the intention of the scheme; for 
example, by being involved in commercial cannabis supply under the limits.   

Another issue that a number of members raised was that cannabis itself sets a person on the slippery slide to 
using hard drugs.  People have strong views and intuitive feelings about this issue.  However, the supporting 
evidence is weak.  According to the research, heavy cannabis use is a marker or a signal of other problems, 
including being at higher risk of taking other drugs.  However, it is not possible to conclude that it is the use of 
cannabis itself that leads to the use of hard drugs.  The latest international research from gateway theory 
researchers confirms that giving people a criminal conviction does not deter them from future cannabis use.  
That information can be found in the Drug and Alcohol Dependence journal in an article written by D.M. 
Fergusson, N.R. Swain-Campbell and L.J. Horwood and titled “Arrests and convictions for cannabis-related 
offences in a New Zealand birth cohort”.  D.B Kandel has also edited a book containing this information that is 
published by Cambridge University Press and titled Stages and Pathways of Drug Involvement - Examining the 
Gateway Hypothesis.   

I will now talk in more detail about the references to the great South Australian experiment.  The design of the 
Western Australian system proposed in this Bill differs significantly from the South Australian scheme in a 
number of important ways, one of which is the threshold limits of plants allowed.  Between 1987 - when the 
South Australian scheme started - and 1999, the South Australian scheme enabled cultivation of up to 10 
cannabis plants to be dealt with by issuing an infringement notice.  That went down to three plants in 1999 and, 
subsequently, to one plant in November 2001.  The South Australian regime has significantly changed since it 
was first legislated.  The increased cultivation of cannabis plants in South Australia is linked to the more liberal 
regime - although, was it a Liberal regime as well?  However, it was nothing like the regime that is being 
proposed under this Bill.  The Western Australian scheme will have a low plant threshold limit from its 
commencement.  The Bill sets it at two plants, with the flexibility to reduce that to one plant by regulation.   

Point of Order 
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Hon DERRICK TOMLINSON:  Mr President, the member is giving a very interesting address.  Unfortunately, 
the conversation around the room makes it very hard to hear her.  Could you bring the House to order? 

The PRESIDENT:  I hope that all members can hear the member speaking, even if they are not talking at the 
volume used by Hon Derrick Tomlinson.   

Hon DERRICK TOMLINSON:  I was not speaking.  I was listening. 

The PRESIDENT:  It is indeed a circumstance that ought to be commented upon in the Chamber!  We thank 
Hon Derrick Tomlinson for bringing to our attention the fact that he was listening on this occasion.   

Debate Resumed 

Hon SUE ELLERY:  I was outlining the differences between the scheme used in South Australia and the one 
proposed under this legislation.  I will now talk about the differences in respect of the hydroponic cultivation of 
cannabis.  From 1987 until very recently, the South Australian scheme did not distinguish between cannabis 
grown hydroponically - which has a substantially higher yield and potency - and cannabis grown by more 
traditional methods.  The South Australian Parliament has now passed an amendment to exclude hydroponic 
cannabis from the South Australian cannabis infringement notice scheme effective from February 2003.  Our 
scheme, as I have already indicated, will not apply to hydroponic cannabis at all.  In respect of the threshold 
limits and the drug itself, the South Australian scheme enables up to 100 grams of cannabis to be dealt with by 
an infringement notice.  Under this Bill the limit will be 30 grams.  That puts all those threshold differences into 
some context. 

For much of its existence the South Australian scheme has enabled a person to grow up to 10 cannabis plants or 
be in possession of 100 grams of cannabis.  Each of those 10 cannabis plants could have been grown 
hydroponically, which represents massive amounts of cannabis.  By contrast, in the Bill before us today, a person 
in WA found in possession of 10 cannabis plants or 100 grams of cannabis will be automatically deemed under 
the Misuse of Drugs Act to have an intention to sell and supply, and will be prosecuted for dealing. 

Hon Simon O’Brien:  With your consideration of hydroponics - I will be interested to hear you talk about that - 
why is there no definition of hydroponics in the Bill? 

Hon SUE ELLERY:  I do not have an answer for the member but I can certainly get advice on that - 

Hon Peter Foss:  Do you know that Hon Derrick Tomlinson raised the question?   

Hon SUE ELLERY:  Yes, I do.  South Australia’s response about the nature of the problem indicates that it 
believes that the high plant threshold limit - an inclusion until earlier this year - of hydroponic cannabis and the 
lack of police discretion in the circumstances in which an infringement notice is issued or proceedings are 
brought for the offence have helped to create the cottage-style cultivation to which some members referred in 
their contributions.  It is worthy of note, for the sake of public debate, that the South Australian Government’s 
response has been to redesign its scheme to bring it more into line with the scheme before us today by 
specifically excluding hydroponics and reducing the threshold of plants.   

Members raised another issue about police discretion and asked whether this Bill created an increased 
opportunity for the risk of corruption.  It is no different to the scope that currently exists in that police have to 
exercise discretion with not just cannabis but also a range of other things; therefore, there is no greater risk.  The 
intention is that a police officer who finds a person in possession of amounts of cannabis within the limits 
defined will deal with that person by issuing a cannabis infringement notice unless circumstances lead him to 
believe that more is going on.  In that case the person will be charged under the relevant Misuse of Drugs Act 
offence to ensure that appropriate action can be taken against those who seek to flout the intention of the scheme.  
Discretion in any situation will be exercised having regard for all the relevant circumstances; for example, a 
person in a nightclub who possesses several bags each containing five grams of cannabis, the total weight of 
which may be within the 30 gram limit for the scheme, may be charged with either dealing or simple possession.  
The scheme will not involve a different scope for police corruption.  Police officers already have the discretion 
to decide whether to charge a person with relevant simple offences under the Misuse of Drugs Act.   

It has also been suggested that giving police the option to take action that will not result in tying up court time 
will cause them to take action when currently they might not.  Hon Derrick Tomlinson asked whether the 
discretionary nature of the power conferred on police officers was to do nothing.  It is an important principle of 
policing that police officers have the ability to exercise discretion in the performance of their duties.  While that 
principle is acknowledged, it is clearly the duty of police officers to uphold and enforce the law.  It is not the 
intention, and nor is it the advice to us that the effect of the Bill will be, to discourage police officers from taking 
action when offences involving cannabis are believed to have been committed.  The discretion conferred by the 
relevant clauses - 5, 6 and 7 - of the Bill is intended to allow police officers to decide whether an alleged 
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offender should be charged with the relevant offence under the Misuse of Drugs Act or issued with a cannabis 
infringement notice.  The expectation is that police operating procedures will determine that ordinarily a person 
who is reasonably believed to have committed an offence to which the infringement scheme applies will be 
issued with an infringement notice.  However, the possibility that a person may be charged with the relevant 
simple offence under the Misuse of Drugs Act is retained to allow police to deal with persons who may seek to 
flout the scheme.  The retention of the police discretion to prosecute was recommended by the Drug Law Reform 
Working Group, which was the group set up to give consideration to the detail of the principles espoused by the 
Community Drug Summit in respect of this area in particular.  The group included senior police representation, 
and it paid particular regard to the policing experience of the South Australian regime.   

The cultivation, possession and use of cannabis remain illegal because cannabis is harmful and the community 
wants them to remain illegal.  However, the community does support a change in the penalty regime in certain 
circumstances at the lower end of the cultivation, possession and use scale and within certain parameters.  I 
commend the Bill to the House. 

Question put and a division taken with the following result - 

Ayes (13) 

Hon Kim Chance Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp  
Hon Kate Doust Hon Louise Pratt Hon Ken Travers  
Hon Sue Ellery Hon Ljiljanna Ravlich Hon Giz Watson  

Noes (12) 

Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Barbara Scott 
Hon Paddy Embry Hon Frank Hough Hon Norman Moore Hon Derrick Tomlinson 
Hon Peter Foss Hon Barry House Hon Simon O’Brien Hon Bruce Donaldson 
(Teller) 

            

Pairs 

 Hon Adele Farina Hon Bill Stretch 
 Hon Tom Stephens Hon John Fischer 
 Hon Jon Ford Hon George Cash 
 Hon Graham Giffard Hon Alan Cadby 

Question thus passed. 

Bill read a second time.  

Committee 

The Deputy Chairman of Committees (Hon Barry House) in the Chair; Hon Sue Ellery (Parliamentary Secretary) 
in charge of the Bill. 

Clause 1:  Short title - 
Hon SIMON O’BRIEN:  Although the Opposition is obviously disappointed with the stages of the Bill that have 
been dealt with, it will approach the committee stage in a constructive manner.  The Bill has been involved in a 
lengthy and tortuous process through the public domain and most particularly through the Parliament.  Backed 
by reasoned argument, example and evidence, the Opposition has time and again contended that not only the 
policy, which has been decided, but also the detail of this Bill is ill-considered.  We now have an opportunity to 
look at that detail.  Although the Bill was scrutinised in another place, that scrutiny was truncated by the actions 
of the Government.  We now have the opportunity to look at the detail and impact of this Bill and compare the 
Government’s rhetoric with the mechanisms contained in this piece of proposed legislation.   

In the course of doing that, we will discover, I believe, a number of articles of exception that will give the lie to 
the Government’s case that it has considered certain matters.  It patently has not considered them.  The 
Government will be exposed for the fraud that it is when we consider a number of matters relating to police 
procedure, hydroponics -   

Hon Nick Griffiths:  It is against standing orders to refer to the Government as fraudulent in any way.   

Hon SIMON O’BRIEN:  If the minister has a problem with it, he should take a point of order.   
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Hon Nick Griffiths:  I am inviting you to behave yourself for a change.   

Hon Ken Travers interjected.   

The DEPUTY CHAIRMAN (Hon Barry House):  Order!  Let us keep the debate to one person at a time.   

Hon SIMON O’BRIEN:  The Opposition will tease out a number of threads in that vein.  It remains to be seen 
whether this Government has the maturity to take on board some constructive criticism and either accept some 
suggestions for change or swallow its venal pride and admit that it has made mistakes and propose some 
amendments.  I will not offer any thoughts about that.  That is a matter for members opposite.   

In addressing the short title, the Opposition will approach this committee stage in a positive and constructive 
way.  We do not wish to prolong -  

Hon Christine Sharp:  You have started off really well.   

Hon SIMON O’BRIEN:  Hon Christine Sharp is very, very happy because she will now get the particular change 
in society’s standards that she wants to suit her selfish point of view.  Good luck to her.   

Several members interjected.   

The DEPUTY CHAIRMAN:  Order, members!  Let us get off on the right foot.  This could be quite a lengthy 
committee stage.  We all need to take note of what has happened in the Chamber today, whereby the blinds have 
been opened for peace and harmony.  If we do that, we will have a very constructive, civilised debate.  One 
person should speak at a time.   

Hon SIMON O’BRIEN:  The Opposition accepts the decision of the House to refer the Bill to this Committee for 
a detailed consideration of its mechanics.  We will take seriously and approach positively the task of ensuring 
that the construction of the Bill is as workable as we can make it.  In doing that, we will have regard for the 
bodies of expertise and opinion outside this place, upon which members must rely.  I refer to our various 
communications with a range of government officers, many of those informal - as they must be - and with other 
sectors of the community at both a private, commercial and industry level of interest, the latter particularly in 
relation to the hydroponics game.  We will make a number of suggestions, some of which are already reflected in 
the supplementary notice paper.  That is how we propose to go about this committee debate.  We do not intend to 
make this an unnecessarily drawn-out part of the proceedings.  It is up to the members on the government side 
and the crossbenches to decide whether they want to indulge in certain behaviour.  We are quite capable of 
responding in kind to further examples of people wanting to have a go at us because they are so cock-a-hoop that 
they have 17 votes and we have 16.  That is a matter for the Government.  We do not think there is any point in 
that sort of hairy-chest beating at this stage of the game, although we recognise these are controversial matters. 

With that in mind, we will as a matter of our policy vigorously oppose clause 1; however, we will approach the 
committee stage in its entirety in a positive manner.   

Hon PETER FOSS:  I have a question of the parliamentary secretary that arose out of her reply, in which she 
examined the evidence relating to whether cannabis is a gateway drug to harder drugs.  That presupposes that 
cannabis is not itself a hard drug.  I ask the parliamentary secretary to explain to me what she understands by soft 
and hard drugs.  There is emerging medical evidence about the effects of cannabis, particularly in relation to 
cancer and the possibility of other serious diseases, psychiatric and psychological illnesses and addiction.  Does 
the Government regard cannabis as firmly a soft drug, as now falling within the definition of a hard drug or as 
lying somewhere in between?  Could the parliamentary secretary give some explanation about how she views it?  
I ask this question because I think it is important that we try to arrive at some sort of agreement about where 
cannabis fits in the panoply of drugs, as that determines the attitude we take to it.  If cannabis is now seen as a 
hard drug, the question arises whether this approach may be adopted for other hard drugs or whether there is 
some justification for treating this drug differently from other drugs that I would now regard it as being 
somewhat equivalent to.   

Hon SUE ELLERY:  I commented that it has already been medically determined that cannabis is a harmful drug.  
It is a serious drug and we treat it as such.  That is why it will remain illegal.  All drugs are harmful.  I did not 
raise the notion of a soft versus a hard drug.  I was responding to the proposition put by members opposite in 
their contributions that it was the gateway to harder drugs.  That is the language used by the Opposition, not me, 
and I was responding to that.  Cannabis is a serious drug.  It is harmful and it should remain illegal, and that is 
what the Bill does.   

Hon PETER FOSS:  I make another point clear: I have placed a number of amendments on the Notice Paper that 
I sincerely believe were necessary to reduce some of the harm associated with this Bill.  In many cases the 
amendments pin the Government to its rhetoric.  Government members have said certain things about the Bill’s 
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intent or effect, and the Bill as it stands does not meet those intentions.  My amendments are designed to assist in 
that regard.  I do not propose the amendments with the view that if the amendments were accepted, the Bill 
would be acceptable.  They are for harm minimisation, and to meet the Government’s intention.  At the very 
least, I hope the amendments will be acceptable to the Government.  If they are not accepted, some of the 
rhetoric heard from government members during this debate would be undermined.  The amendments will keep 
the legislation honest and make it stick to some of the principles enunciated by government members.   

Hon SUE ELLERY:  Informal discussions were held yesterday about some of the proposed amendments.  I 
indicated informally - I do so formally now - that the Government will be in a position to agree to some 
amendments, but not others.  At least one amendment remains the subject of further discussion.   

Clause put and a division taken with the following result - 

Ayes (13) 

Hon Kim Chance Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp  
Hon Kate Doust Hon Louise Pratt Hon Ken Travers  
Hon Sue Ellery Hon Ljiljanna Ravlich Hon Giz Watson  

Noes (12) 

Hon Alan Cadby Hon Peter Foss Hon Barry House Hon Barbara Scott 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Adele Farina Hon Bill Stretch 
 Hon Tom Stephens Hon John Fischer 
 Hon Jon Ford Hon Norman Moore 
 Hon Graham Giffard Hon George Cash 

Clause thus passed.  

Clause 2:  Commencement -  
Hon SIMON O’BRIEN:  I am concerned about some of the negativity attending this debate, so I make it clear 
that the Opposition has no problem with this clause.  Can the parliamentary secretary indicate the Government’s 
proposed timetable for the day to be fixed by proclamation for the measure to come into operation?  I understand 
some preparatory work is necessary.  It might be opportune, with the Committee’s indulgence, to ask when the 
Government anticipates the full system to be up and running.   

Hon SUE ELLERY:  I am advised that the time line for proclamation is expected to be about six months.  
During that time, training will be undertaken for police officers, tenders will be let for infringement notice books 
and action will be taken with the computer system.  That is the time police expect to need.  It is expected to be 
operational in six months; that is, police will be ready to go once proclamation occurs.  

Hon SIMON O’BRIEN:  It may be appropriate to ask at this time about a matter that flows from that.  If the 
legislation does not commence operation for, say, six months, are any other interim arrangements in place?  I 
would expect that, when people see this Bill go through, they will believe that the regime has already changed.  
That is the Government’s problem, I suppose, but it is also the community’s problem.  Has the Government 
considered how it might manage the transition?  In the view of the parliamentary secretary, is it a problem at all?   
Hon SUE ELLERY:  I am advised that, in the interim period, the police will continue to use the current 
cautioning system for cannabis.  During that time the first phase of the education campaign informing people 
that cannabis remains illegal will begin.  
Clause put and passed. 
Clause 3: Act to be read with the Misuse of Drugs Act 1981 - 
Clause 4: Interpretation -  
Hon PETER FOSS:  Clauses 3 and 4 should be postponed because both, one way or another, deal with the 
question of definitions.  We will be getting into some fairly complicated questions of definition by the time we 
reach clause 7, and the clauses dealing with hydroponics.  As the definitions are not in this Bill, but are rather 
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picked up from the Misuse of Drugs Act, which does not contain a definition of hydroponic, it would be 
advisable to postpone these clauses until after we have covered the arguments over the meaning of those words.  
If we deal with them now, we will have to keep referring to these clauses later, which will involve lengthy 
debate on a clause that is not contentious.   
Hon SUE ELLERY:  The Government agrees with the postponement of these clauses.  
Clauses 3 and 4 postponed until after consideration of clause 31, on motion by Hon Peter Foss.  
Clause 5: CIN for offence under Misuse of Drugs Act 1981 s. 5(1)(d)(i) - 
Hon PETER FOSS:  I move -  

Page 3, line 23 - To insert after “cannabis” - 

and does not involve any other substance 
This amendment is one of those I said was necessary to make the legislation say what the Government means it 
to say.  Clause 5(1) reads - 

A police officer, other than a police officer who is an authorised person for the purposes of section 
8(4)(b)(i), 10(1) or 11(1), who has reason to believe that a person who has reached 18 years of age has 
committed an offence under section 5(1)(d)(i) of the Misuse of Drugs Act 1981 may, subject to 
subsection (2), within 21 days after the alleged offence is believed to have been committed, give a 
cannabis infringement notice to the alleged offender. 

Section 5(1) of the Misuse of Drugs Act reads in part - 

(1) A person who -  

. . .  

(d) has in his possession -  

(i) any pipes or other utensils for use in connection with the smoking of a 
prohibited drug or prohibited plant; or 

(ii) any utensils used in connection with the manufacture or preparation of a 
prohibited drug or prohibited plant for smoking, 

in or on which pipes or utensils there are detectable traces of a prohibited drug or 
prohibited plant; or 

. . .  

except when he is authorised by or under this Act or by or under the Poisons Act 1964 to do so, 
commits a simple offence. 

I mention in passing that we keep talking about people not being convicted of criminal offences, but this is not a 
criminal offence.  It is a nonsense to say that the Misuse of Drugs Act as it stands is bad because it leads to 
people being convicted of criminal offences, because it does not.  It is very similar to a traffic offence.  

This clause allows for the issue of a cannabis infringement notice, but subclause (2) has a qualification.  It reads 
-  

A CIN may be issued under subsection (1) if, and only if, the alleged offence involves cannabis. 

Those of us who have studied traditional formal logic will see that this says that, provided the offence involves 
cannabis, a CIN may be issued.  The Government has told us that if the offence involves cannabis and something 
else, a CIN may not be issued.  A more complicated amendment than the one moved would solve this problem 
by making the clause read -  

A CIN may be issued under subsection (1) if the alleged offence involves, and only involves, cannabis. 

It is a pity that Hon Giz Watson is out of the Chamber on parliamentary business because, of all the members of 
this place who would quickly explain the difference between the two grammatical expressions, she is probably 
the best at doing so.  The difference is that the words “and only if” are redundant.  “If” means “only if”.  The 
word “only” is qualifying the wrong word.  It should not be qualifying the “if”; it should qualify the “involves”.  
All this clause states is that, provided cannabis is found, a CIN can be issued.  The fact that cocaine, crack, 
opium or heroin may be found - I am not sure what else can be smoked - but whatever else is there it does not 
matter.  

Hon Jim Scott:  It could be tobacco.  
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Hon Simon O’Brien:  That is not a prohibited drug.  

Hon PETER FOSS:  It is not a prohibited drug, but maybe one of these days it will be.   

I suggested that the words “and does not involve any other substance” be added.  Maybe that is not the best way 
to do it; maybe it would be better to do it the way I suggested a moment ago, to make the subclause read - 

A CIN may be issued under subsection (1) if the alleged offence involves only cannabis. 

That may be the simplest and best method.  I raised this with the parliamentary secretary outside, and she said 
that if another substance were found the police could prosecute for that substance.  We know that; the police can 
always prosecute, even if it involves cannabis.  But we are legislators.  We are being asked the reasons for 
approving a CIN, and what is the Government telling people a CIN is for?  They are being told it is only for 
cannabis.  If a person is also found with opium or crack, it is not intended that a CIN be issued.  I am only asking 
that the legislation say what the Government insists it says, not something totally different.  Adding the words 
“and only if” is a redundant emphasis.  In law, if it states “if it involves”, it means “and only if”.  If it is not 
involved, it does not apply.  When the “only” was put in the Bill, it was put in the wrong place.  I would like the 
Government to consider this.  Perhaps a better amendment - I must confess I went for a lazy amendment - would 
be to delete the words “and only if” and add, after “involves”, “and only involves cannabis.”  That is how the 
Bill should read.  I am happy to work with the Government to get that right.  Having been told that that is what 
the legislation states, that is what it should state.  At worst, even if the Government wants to stay with it, it 
should delete “and only if”, because those words are totally redundant.   

Hon CHRISTINE SHARP:  The Greens (WA) oppose this amendment.  One of the reasons I specifically oppose 
the amendment is that I do not think that the amendment is well-crafted.  Inserting the words “and does not 
involve any other substance” is far too broad in scope.  The amendment does not specify a prohibited substance.  
The amendment is poorly crafted.  More significantly, I oppose this amendment because the Greens (WA) 
oppose section 5(1)d(i) of the Misuse of Drugs Act.  The Greens are opposed to the smoking implement charge 
per se and, therefore, we are not interested in assisting the Opposition to tighten the application of that offence.   

Hon PETER FOSS:  I agree that the amendment is not well-crafted, and I alluded to that.  I seek to withdraw my 
amendment while I re-write it to delete the words “if, and only if,” and to insert after the word “involves” the 
words “and only involves”.   

Leave denied.   
Hon SIMON O’BRIEN:  I ask you, Mr Deputy Chairman, on behalf of myself and all other members who I am 
sure are interested, about a point of procedure.  If the amendment that is sought to be withdrawn cannot be 
withdrawn and has to be dealt with, can a similar amendment be moved and dealt with along the lines that Hon 
Peter Foss has foreshadowed, or do we have to recommit the clause?   

The DEPUTY CHAIRMAN (Hon Barry House):  The short answer to Hon Simon O’Brien’s question is yes.  An 
amendment can be dealt with in whatever form the Committee wants to consider it.  The clause does not have to 
be recommitted.   

Hon SIMON O’BRIEN:  In that case, I suggest that the Committee get on with it - defeat the amendment -  

Hon Ken Travers:  Put him in his place!   

Hon SIMON O’BRIEN:  No.  I am just trying to facilitate proceedings.  I suggest that, without any ado, we 
defeat the amendment and listen for the next amendment.   

Hon CHRISTINE SHARP:  I refused to grant leave because of the simple process that is going on.  We are being 
asked to muck around with the wording of amendments that have recently been put on the supplementary notice 
paper and moved, even though the Bill has been before this Chamber for months.  Not only that, we are now 
changing those amendments, in addition to having to deal with a supplementary amendment that was circulated 
just before the committee stage began.  It is hard for other members to adequately address the effects of these 
amendments.  It is extremely difficult for the parliamentary secretary and it is more difficult for members who do 
not have the benefit of legal advisers.  Therefore, it is a bit rich that we not only deal with late amendments but 
also seek to cause further confusion and obfuscate the exact nature of what we are debating.   

Hon DERRICK TOMLINSON:  Under normal circumstances I would be inclined to agree with Hon Christine 
Sharp, because amending on the run is always a disastrous process and it has been demonstrated to be a 
disastrous process.  However, what are we doing here?  We are simply making sure that the language of the Bill 
reflects the intention of the Bill.  Hon Peter Foss demonstrated that the syntactical structure of that sentence 
allows for an interpretation that is not the appropriate or intended interpretation because of the misplacement of 
the word “only”.  I am sure it is within the capacity of the grammatical intelligence of this Chamber to deal with 
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this without having to go to legal advisers.  It is the type of test I would have devised for a year 7 primary school 
student.  I suggest we proceed to consider an amendment that simply makes grammatically clear the intention of 
the Bill.   

Hon PETER FOSS:  I thank Hon Derrick Tomlinson for his support.  It is not incumbent on me to put forward 
amendments that will make the Government’s legislation clear.  I put forward amendments because that is the 
clearest way to raise an issue and to alert people to the fact that I am going to do so.  It would have been quite 
proper for me to raise the question with the Government, ask what it wanted to do and insist that the Government 
introduce an appropriate amendment.  I am sorry if my method has offended Hon Christine Sharp.  I thought it 
would be helpful.  If she wants to take me outside later and smack me, I will submit reluctantly.  It is more 
important that we follow the intent of the High Court when it decided not to follow precedent and stated that it is 
better to be ultimately right than consistently wrong.  I would like to make this ultimately right.   

Hon CHRISTINE SHARP:  I would like to deal with the stated intent of the amendment, which is to correct the 
grammar of the drafting to ensure that the purpose of the Bill is reflected.  If the amendment were passed, its 
effect would be far more substantial than what has been suggested, because not only is it too broadly crafted, as 
has already been pointed out, but also it is not limited to prohibited substances.  With all due respect, Mr Deputy 
Chairman, even if it were limited and re-crafted to deal only with prohibited substances, how will a police officer 
who finds a certain implement with a substance that looks and smells like cannabis be absolutely certain that that 
smoking implement has not been used on a previous occasion and therefore has traces of drugs that are not 
prohibited?   

They could be prohibited drugs from a considerable list of drugs that are not the subject of the Cannabis Control 
Bill, such as heroin or cocaine.  Therefore, this amendment will not simply improve the grammar of the Bill; it 
will introduce fairly serious elements into the policing of the cannabis infringement notice system.  This is not a 
grammatical amendment; it is an amendment that will undermine the whole approach to a simple infringement 
system. 

Hon SUE ELLERY:  Two issues are before us.  First, we do not accept that there is a discrepancy in the 
language.  The words as they appear in the Bill will have the effect as we have described.  Secondly, the police 
advise that only rarely do they find more than one substance in the implements that we are talking about.  More 
importantly, as pointed out by Hon Christine Sharp, the amendment would require further steps to be taken, 
which we did not intend to take; that is, to subject all implements to laboratory analysis to determine whether 
another substance was involved before the issue of a CIN.  Currently a police officer’s observations and the 
material admission by an alleged offender are sufficient to enable the police to issue a CIN, or to make a decision 
to do something else.  For those reasons we do not support the amendment or any proposed amendment along 
similar lines. 

Hon PETER FOSS:  I am glad I moved this amendment because it indicates the hypocrisy of the Government.  
Until now the Government has been telling the public that the police will prosecute if the offence involves any 
drug other than cannabis.  A good thing about this amendment is that it has shown that it is not the intent at all.  
Also, the argument is fairly fallacious because if a person has been smoking opium or crack, then other than by 
getting an admission how would the police find out what drug it is?  There is only one way to know.  Even if it 
were cannabis, there is only one way to know, and that is to prosecute.  It would never become important until 
the police did prosecute; then they would have to prove to the court what the substance was.  However, what 
would occur if they did not prosecute because they thought it looked like cannabis and they were unaware that it 
contained opium?  Does the Government believe that an accused person will say, “Hang on, I am entitled to be 
prosecuted; you can’t give me a CIN”?  Does the Government really think this will be a major issue? 

I sometimes wonder whether the people who drafted this legislation have any concept of the real world.  The aim 
of this amendment is to give a direction to the police that they cannot issue a CIN if another substance is 
involved.  If they do issue a CIN, we will never know what the substance was.  However, until the police are 
directed appropriately and in accordance with the Government’s stated intentions, it would be understandable for 
the police to issue a CIN even though an accused person has said, “Yes, I have had both cannabis and opium.”  
The Bill appears to allow the police to do that. 

All I am asking, which I would have thought was reasonable for any legislator to ask, is why do the words “if, 
and only if,” appear in the clause?  Those words are redundant, unless they are intended to qualify something.  
They cannot qualify “if”, so what do they qualify?  I hope members will support the first part of the amendment, 
which is to delete the phrase “, and only if,” because it is redundant.  If members support the insertion in the 
second part of the amendment, we will be able to tell whether the Government’s rhetoric is nothing but rhetoric 
or whether it is real and intends to send the right message to the police. 
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The argument we heard from Hon Christine Sharp is totally specious in a real world.  What we are trying to do is 
instruct police officers when they should and should not issue a CIN.  That is what this clause is all about.  If 
they decide not to issue a CIN, nobody will be able to challenge that decision.  If they do issue a CIN, who will 
challenge it?  Does the Government think that an offender will be offended by being issued with a CIN instead 
of being charged?  No, that ain’t going to happen.  However, at least the amendment would instruct the police 
what we want them to do.  I will be voting against this amendment that I have moved but I will persist with the 
next one.   

Hon SUE ELLERY:  The reference by Hon Peter Foss to the real world was useful.  I am advised by the police 
that in the real world people tend to use different implements for ingesting different drugs.  There are easily 
distinguishable differences in the kinds of implements used.  In fact, the implication by Hon Peter Foss that the 
police would find themselves constantly having to make a distinction does not happen.   

Hon Peter Foss:  They’re not.  That is what Hon Christine Sharp said.  I don’t think it will happen.  

Hon DERRICK TOMLINSON:  Let us be quite clear about what the offence is about.  It is not about having in 
possession a pipe, a bong or utensils for the manufacture or preparation of a prohibited plant for smoking.  The 
offence is about having those implements, on or in which pipes or utensils are detectable traces of a prohibited 
drug or prohibited plant.  I doubt that a detectable trace would result in a police officer saying, “Smells like 
cannabis, must be cannabis, it is cannabis” or “Looks like heroin, tastes like heroin, must be heroin.”  I would 
love to be the defence counsel if that were the case.  I would have thought detectable traces would require much 
more sophisticated forensic evidence than that.  However, a CIN would be issued for possession of a smoking 
implement or a utensil for the preparation of cannabis alone when the detectable traces are of cannabis alone.  
However, if the forensic analysis indicated detectable traces of cannabis and other prohibited substances, a 
simple offence under section 5 of the Misuse of Drugs Act would be demonstrated.   

Hon Jim Scott interjected.   

Hon DERRICK TOMLINSON:  Does the member mean the amendment?  The mover of the amendment has 
already conceded that.  He explained that his proposed amendment is flawed in that respect.  As Hon Peter Foss 
said, he attempted to withdraw his amendment so that he could make a more definitive amendment.  It has been 
proposed that considerable forensic evidence would be required to detect traces of substances other than 
cannabis on a smoking implement.  Considerable forensic evidence would be required to detect cannabis 
anyway.  To discriminate between cannabis and other substances, it should be made clear that if the implement is 
used only for smoking cannabis, it is a CIN; if it is used for cannabis and other substances, it is a cardinal sin.   

Hon SIMON O’BRIEN:  I hope that we will soon vote to knock off this amendment.  I will respond to a couple 
of points that have been raised.  In the course of a former occupation, I came across and seized implements with 
detectable traces of cannabis.  Only a small amount of cannabis is required to detect traces of it.  In the context 
of other legislation, which we are not considering today, the element upon which the traces are found becomes a 
prohibited article.  I assure Hon Derrick Tomlinson that because of its plant-like nature only a very little trace of 
cannabis need be tested, either through field or forensic testing, to establish its identity.  I am sorry about that, 
Hon Derrick Tomlinson.   
Hon Derrick Tomlinson:  I am always ready to be enlightened.   
Hon SIMON O’BRIEN:  Good.  I am trying to offer the parliamentary secretary a point of education.  Her 
comment that, invariably, utensils used to smoke cannabis are not used to smoke other substances is substantially 
true.  However, there are plenty of examples in which people with serious abuse problems add chemical 
substances to the cannabis they smoke - generally in a granule or powder form - in their smoking implements.  
There are no absolutes.   
Hon Sue Ellery:  Do they smoke it in a different implement?   
Hon SIMON O’BRIEN:  No, in the same implement.  Some people smoke more than one substance at the same 
time.  It is a very stupid and dangerous practice.  I am not trying to be pedantic; I am trying to provide members 
with correct information.   
Hon Peter Foss:  Just to get the record straight.  
Hon SIMON O’BRIEN:  To get the record straight.  There are no absolutes.  I do not say this to be pedantic and 
to drag out the debate.  As Hon Peter Foss demonstrated, these matters must be accurate.  If clause 5(2) stood as 
printed, there could be a ludicrous situation in which a CIN may be issued.  A magistrate would often interpret 
that clause to mean it should be issued -  

Hon Peter Foss:  They won’t be punished otherwise  
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Hon SIMON O’BRIEN:  The court would not punish the offender otherwise.  A magistrate would often interpret 
that clause to mean that a CIN should be issued if there is any substance on the implement, so long as it contains 
traces of cannabis.  If some cannabis is detected on the implement, the matter would be disposed of in what has 
already been described as a pretty weak manner; no record would be kept and the offender would incur only a 
minor pecuniary penalty.  I am sure that the police would advise the parliamentary secretary that there are no 
lengths to which smart alec law-breakers will go to protect themselves.  Law-breakers who are involved in 
smoking crack could put a small bit of cannabis into the pipe - as I said, I know that only a tiny bit of leaf is 
needed for detection, because I have done the tests myself hundreds of times - which would entitle the law-
breakers to be issued with only a CIN.  I am not trying to be absurd about this.  These types of things happen.  If 
the legislation provides even a tiny loophole, people with bad intentions will charge through it boots and all.  Let 
us proceed along the way Hon Peter Foss has suggested and withdraw his proposed amendment, delete those 
couple of words and then insert the word “only”.  If that were done, the Government’s legislation would be 
slightly less bad.   
Hon CHRISTINE SHARP:  This debate reminds me of why the Greens (WA) oppose this offence.  The Misuse 
of Drugs Act would be better served if we stuck to the offences concerning the drugs themselves and not the 
implements that are used to imbibe the drugs, or, in the case of section 5(1)(d)(i) of that Act, to smoke those 
drugs.  The debate we are having shows how misguided the basic offence is.   
Amendment put and negatived. 
Hon PETER FOSS:  I move-   

Page 3, line 22 to delete “, and only if,”; and 
I apologise to members because I had no idea we would end up having an enormous debate on what I thought 
would be a simple matter of syntax.  I was taken aback that every member felt the matter had to be debated at 
length.  I will speak to the first amendment to delete the phrase “, and only if,”.  The difference between if and 
only if in this context is the difference between my saying if and Hon Derrick Tomlinson saying if, which is the 
difference between saying it quietly and saying it loudly.  “If”, in a statutory form, means “and only if”.  
Whatever the Government does, it should at least do this so that we know what it is about.  I can foresee the 
same type of argument being conducted in a court whereby people argue whether the difference between if and 
only if means something more than “if” said very loudly.  
Hon DERRICK TOMLINSON:  Perhaps getting the grammar correct is a little more complicated than year 7 
grammar.  Will the mover accept a reordering of the words “only” and “involves”, because it involves only 
cannabis?  The substance involves only cannabis; not that it only involves, but that it involves only.  If the mover 
of the amendment accepts the reordering of the words, the motion will read at line 23 to insert after “involves” 
the words “and involves only”.   
The DEPUTY CHAIRMAN (Hon Barry House):  If that is the case, two things need to happen.  The mover 
would have to seek to withdraw his amendment and then submit it in writing. 

Hon Peter Foss:  That is the second part. 
The DEPUTY CHAIRMAN:  Okay.  If we get to the second part of the amendment, we will deal with it then.  I 
think that resolves Hon Derrick Tomlinson’s question. 
Hon DERRICK TOMLINSON:  We will see. 
The DEPUTY CHAIRMAN:  As to the first part of the amendment, the question is still that the words proposed 
to be deleted be deleted. 
Hon SUE ELLERY:  For the same reasons that I outlined in the earlier debate, the Government opposes the 
amendment.  I will also flag the part of the amendment that, with the helpful assistance of Hon Derrick 
Tomlinson, is proposed to be amended.  The effect is still the same.  Some form of laboratory analysis would be 
required.  It would add significant time to the whole process. 
Hon Peter Foss:  That is the second part, not the first. 
Hon SUE ELLERY:  I am trying to put all my arguments in one lot.  In any event, if the police have any reason 
to suspect that anything else is going on, other than those things outlined within the parameters of the Bill, they 
will exercise their discretion to not issue a cannabis infringement notice. 
Hon SIMON O’BRIEN:  Where in this clause does it mention this police discretion?  Certainly, police have a 
general discretion, but this clause and this Bill do not say what the parliamentary secretary just said; that is, that 
if the police have any doubts about it, they will use their discretion and not issue a CIN, so there will be no 
problem.  This part of the clause states that a CIN may be issued under subsection (1) if, and only if, the alleged 
offence involves cannabis.  It states that a CIN may be issued, and any court reviewing this in a live situation 
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will note that a CIN may be issued in these circumstances.  It will not note that the law states that if the police do 
not want to do that, they can do something else, because it does not say that - unless there is some other 
provision of which I am not aware, in which case I ask the parliamentary secretary to please identify it. 
Hon SUE ELLERY:  I have already said that we disagree that there is a discrepancy in the language.  In any 
event, the discretion occurs with the use of the word “may”. 
Hon PETER FOSS:  The Government can disagree that there is a discrepancy in the language but, boy, it cannot 
change the syntax.  I cannot believe that the Government is so bloody-minded.  It may disagree with what I am 
proposing, and if it does disagree with what I am proposing, it can vote against the second part.  I wish Hon Giz 
Watson was in the Chamber, because I am sure she would make very short shrift of the Government in terms of 
the difference between these two.  There is not the slightest point in having “, and only if,”.  I am sorry, that is 
nonsense.  As I said, all that means is “if” spoken loudly.   

I do not mind if the Government wants to vote against the second of my amendments - that is its right.  However, 
to vote against the first of them in the face of obvious incorrect English syntax makes my mind boggle - truly - 
when the Government says that the intent of the legislation achieves the same thing.  What an extraordinary 
attitude!  The Government says it is against my amendment, but then says that the legislation does it anyway.  
How inconsistent is the Government?  At least we know what Hon Chrissy Sharp means: she is against the 
whole clause.  I understand her.  However, the Government does not make sense at all.  It is saying, “Public, 
don’t worry.  You can only get it if there is only cannabis, and this means that.”  When it is pointed out to the 
Government that its English is up the spout and it could make it clearer, it says that it is against that, and the Bill 
means it anyway.  The Government should make up its mind.  What does it mean?  The fact is that the 
Government cannot make up its mind whether it wants to state what I have put in the amendment or it does not.  
I have never seen such an extraordinary ambivalent attitude in my life.  Give me Hon Chrissy Sharp any day.  At 
least I understand her.  She is clear.  I do not agree with her, but she makes sense.  The Government does not. 

Hon Ken Travers:  Let’s test the new parliamentary secretary!  Try your bullyboy tactics.  Come on; off you go! 
Hon PETER FOSS:  This is mind boggling.  I moved what I thought was the simplest of tiddy-biddy 
amendments to have - 

Hon Ken Travers interjected. 
Hon PETER FOSS:  Long legs should listen.  All he can do is sit there shouting his mouth off.  I have never 
heard him contribute one useful thing to any debate.  He seems absolutely determined to make sure this debate 
on cannabis goes as long as possible.  I do not know what the Leader of the House thinks about Hon Ken 
Travers.  He must be the most consistent delayer of debates I have come across in this place.  I will say one thing 
for this parliamentary secretary: she has handled this pretty well.  The fact that she has some stupid instructions 
is not her fault.  That is fairly usual for parliamentary secretaries, and even ministers in this place.  They often 
get stupid instructions from other places.  In fact, it is a run-of-the-mill thing.  However, it is stupid.  On one side 
we had the clear view expressed by Hon Chrissy Sharp that she does not agree.  Then the parliamentary secretary 
said, “Well, I’m not sure that it’s such a good idea, but the Bill says it anyway.  However, I’m not going to let 
you amend it in a way that makes it clear.”  All I am saying to the Government is to please give us the respect of 
passing something that is syntactically correct, and it is at least better to have “and only if” removed.  I am sure 
that Hon Chrissy Sharp would not be averse to supporting that.  I cannot see her supporting the second part of 
my amendment.  However, at least we will be able to earn the respect of people if we do not pass syntactical 
nonsense.  Therefore, would the Government please allow the first part to go through, even if it wants to vote 
against the second part?   

I do not know how long we have been in this committee stage.  I moved what I thought was a tiny amendment 
that would go “ping”, and that would be it.  Here we are still dealing with the amendment.  Anyone would think 
the bloomin’ second coming of the Messiah had occurred.  If the Government really wants to spend a nice lot of 
time in this committee stage, which the Opposition indicated it would like to cooperate in, it should carry on.  
This is not a good start, is it?  This is the first clause we have discussed, and here we are arguing about syntax. 

Hon JIM SCOTT:  It is always of interest to me that the conservative parties are concerned about taking all the 
red tape and regulation away from finance brokers, environmental pollution and so on, but they then want to put 
it on sex, drugs and rock and roll.  They are inconsistent.  They want this legislation to be difficult to enforce and 
act upon.  They want to make complicated something that is reasonably simple.  A policeman may go to a scene 
and see that people have spoons with stuff melted in them.  He might think that something other than grass was 
in those implements.  In Hon Derrick Tomlinson’s speech he asked, “What if these implements are used for 
something else?”  If a policeman were to see that a syringe was loaded up with cannabis, he would think those 
people were on something stronger and that he should arrest them.  I think I would leave it to the policeman.   
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Hon PETER FOSS:  I am sorry, but I must make the point.  I did not introduce a Bill that purported to make this 
distinction; the Government did.  It introduced a Bill that contains the words I am trying to deal with.  The 
Government has told us that the intent of the Bill is to ensure that a person does not have possession of a drug 
other than cannabis.  That is all I am saying.  I do not mind whether the Greens want to vote against the second 
part of the amendment.  If they do not agree with it, the issue we are voting on will become clear.   

All I am asking at this stage is that we pass a Bill that is clear and says what we want it to say.  My personal, 
private position is that the words in my amendment should be inserted.  However, as a legislator, I am asking 
only that the legislation say what it means.  If it means that one can be given a cannabis infringement notice if an 
implement contains cannabis, the Bill should say that.  The Greens will vote one way on that and I will vote 
another way.  I do not have a problem with that.  I am not trying to raise that issue.  The issue I am raising is that 
the Bill does not say it well.  

The Bill contains a phrase that I believe would mean the same without the words “and only if”.  If that is the 
case, let us delete them.  I understood the Government to say that the Bill would also mean the same if it 
contained the words I am seeking to insert.  However, if the Government does not want that, fine, it can vote 
against the second part of the amendment.  The Greens have indicated their position.  I do not have a problem 
with that; that is what this place is all about.  We can resolve this by voting on it, which will not take very long.  
We are arguing about a totally different matter.  I am arguing that this is a Bill that will become an Act of 
Parliament and that must be interpreted.  I am asking only one simple little thing - that the words should mean 
what they say.  We will determine the meaning when we vote on the second part of the amendment.  The first 
part of the amendment will determine whether the intent of the Bill is expressed clearly.  Surely no-one is against 
a Bill expressing its intention clearly.  When we debate the second half of the amendment, I fully expect that the 
Greens and the Government will vote against it.  That has become quite clear in the course of this debate. 

It should not take long to delete the words “and only if”.  It should be clear to blind Freddy that they do not do 
anything.  That is a very simple point.  I cannot believe how long it has taken to reach this stage.  If members 
opposite want to argue about the second part of the amendment, they should wait until we reach that stage; then 
we will have a much clearer debate.  I am seeking to have the words “and only if” deleted because they are 
confusing and, syntactically, it makes a difference between “if” spoken normally and “if” spoken loudly.   

Amendment put and a division taken with the following result - 

Ayes (12) 

Hon Alan Cadby Hon Paddy Embry Hon Frank Hough Hon Simon O’Brien 
Hon George Cash Hon Peter Foss Hon Barry House Hon Derrick Tomlinson 
Hon Murray Criddle Hon Ray Halligan Hon Robyn McSweeney Hon Bruce Donaldson (Teller) 

Noes (13) 

Hon Kim Chance Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp  
Hon Kate Doust Hon Louise Pratt Hon Ken Travers  
Hon Sue Ellery Hon Ljiljanna Ravlich Hon Giz Watson  
 

Pairs 

 Hon Bill Stretch Hon Adele Farina 
 Hon John Fischer Hon Tom Stephens 
 Hon Norman Moore Hon Jon Ford 
 Hon Barbara Scott Hon Graham Giffard 
Amendment thus negatived. 
Hon PETER FOSS:  I would like to move the second of my amendments because it is not inconsistent with the 
first.  That is one of the reasons I was trying to make a difference.  One was to remove the words “and only if”, 
which is a problem of syntax and does not add anything.  The other is a different question.  It is a question of 
saying, as Hon Derrick Tomlinson has pointed out, it is if, and only if, it involves cannabis but not if it involves 
something else.  I know the whole thing will be defeated anyway.  That is quite clear from what the Government 
and the Greens have said, but I would like to adopt the suggestion of moving the word “only” from the beginning 
to the end of that phrase.  I seek leave of the House to do that. 
The DEPUTY CHAIRMAN (Hon Barry House):  Or do you wish to move it? 
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Hon PETER FOSS:  I move - 

Page 3, line 23 - To insert instead after “involves” the words “and involves only”. 
The DEPUTY CHAIRMAN:  I will clarify that for the committee.  Hon Peter Foss has moved that on line 23 to 
insert after “involves” the words “and involves only”.   
Hon PETER FOSS:  Yes.  We really have disagreement on whether people should be deprived of the possibility 
of receiving a CIN if in fact they have some other drug which is also detectable on their imprint.  My 
understanding of the Government’s point of view - and this has been publicised - is that that is the Government’s 
position.  That is not the way it has been argued today, and I think this possibility has been put to the Chamber: 
that if a person is smoking crack or opium, as long as he or she shandies it with a bit of detectable cannabis, he 
or she may be given a CIN. 

Hon Simon O’Brien:  That is not the intention of the legislation. 

Hon PETER FOSS:  No; but it allows an offence involving an implement which has detectable quantities of 
crack or cannabis on it to be given a CIN.  That is the impact of it.  I understand the Government does not want 
to do it; I just wanted to highlight the fact that that is what the Government is doing.  I am disappointed that that 
is what the Government is doing.  I understand Hon Chrissy Sharp’s point of view.  I do not think it is a problem, 
but I understand her point of view.  However, it is important that we highlight the distinction between the 
Opposition and the Government on this point.  I believe the Government has misled the public, and it should be 
made clear.  The Government has the opportunity to change the legislation so it says what it claims.  It is clear 
from what the Government has said today that it is not too keen on that anyway, but the fact is that the public 
needs to know, by a vote of this House, what the Government’s attitude is.  I already know the attitude of the 
Greens.  The Government has made its attitude fairly clear as part of the arguments it has raised, but there is 
nothing clearer than a good old division to put everything on the record.   
Hon DERRICK TOMLINSON:  Could the parliamentary secretary make it clear that the intention of this clause 
is that if a detectable trace of a substance is found a CIN may be issued in the single instance that it is cannabis 
and no other prohibited substance?    
Hon SUE ELLERY:  I thought I had already made that point clear.  I will restate it.  The intention is that if the 
police have any reason to believe that there is anything involved other than cannabis, or if there is any other 
evidence that suggests that there is anything other than cannabis within the limits set out in the provisions of the 
Bill, they will not exercise their discretion to issue a CIN but will take the same course of action that they would 
take now.   
Hon DERRICK TOMLINSON:  I thank the parliamentary secretary for that very clear statement.  We have now 
qualified the qualifier: “this may be done if that applies” is what the sentence says.  The qualifier is “if”: a person 
may do this if that applies.  We have insisted that we qualify the qualifier: this may be done if and only if that 
applies.  Now we have reduced the qualifier to an absolute.  It is an absolute qualification: “only if”.  However, 
what are we doing?  The situation is that a CIN may be issued if, and only if - absolutely only if; it is an absolute 
qualifier - cannabis is involved.  However, the intention is, as I asked the parliamentary secretary to make clear, 
that a CIN may be issued if, and only if, only cannabis is involved.  If there is any trace of any other substance, 
then the intention is that a CIN will not be applied.  That is the clear statement: only if cannabis is involved.  
However, what about if it involves other things?  The qualifier only qualifies the action.  It does not qualify the 
substance.  The intention of the Government is to qualify the substance.  It is cannabis - only cannabis, the single 
substance, and no other.  If the Government wants Constable Plod to exercise his discretion, Constable Plod 
must have very clear instructions.  The very clear instruction that is the intention of the Government is that if 
Constable Plod finds a detectable trace of cannabis and no other substance, he may exercise his discretion and 
issue a CIN rather than charge the person with a simple offence.  It may be a point of grammar, but it becomes a 
significant point of law.  Therefore, I strongly recommend that the Government reconsider its position and 
support the amendment.  In arguing this I am becoming increasingly closer to the view of the Greens (WA).  
What a stupid offence - possessing a pipe or an implement!  The offence is not possessing.  The offence is using.  
Perhaps if the Greens (WA) had been willing to move an amendment on the run, I would have been inclined to 
support it! 

Hon PETER FOSS:  Good heavens!  Will the parliamentary secretary confirm that how they exercise discretion 
will be a direction to the police?  However, is it conceded that, as a matter of law, they will have the discretion to 
issue a cannabis infringement notice even if there are detectable quantities of another substance?   

Hon SUE ELLERY:  On the first question, I am advised that the training will make clear to police officers the 
intent as -  

Hon Simon O’Brien:  Come on, you can’t even tell us!   
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Hon SUE ELLERY:  That is what I was asked about.  The training will make clear to police officers the intent of 
the legislation.  The answer to the second proposition is no.   

Hon PADDY EMBRY:  My question will obviously prove my ignorance, but it is an ignorance of which I am 
proud.  I am concerned about implements that have traces of whatever.  Is the pipe or whatever this implement is 
called a bit like a wine barrel which, over time, ingests the flavour and whatever of the wine?  Substances from 
the wine are traceable in wine barrels.  What if someone who used cannabis in his youth and had one of these 
implements then saw the light of day?   

Hon Peter Foss:  I didn’t know you had one, Paddy!   

Hon PADDY EMBRY:  Years later, for some reason, the police might go to that person’s house and find that 
implement.  However, that person will not have used the implement for naughty practices for several years.  I am 
interested in how long something is detectable in these circumstances and whether that is the intention of the 
Government as well.   
Hon SUE ELLERY:  I am sorry, I was seeking advice on the first part of the question and did not hear the 
second part of the question.   
The DEPUTY PRESIDENT (Hon Barry House):  Perhaps Hon Paddy Embry would like to repeat the second 
point he made. 

Hon PADDY EMBRY:  I will just clarify an earlier point that was made.  I have some experience with wine 
barrels but do not have any experience with the implement we are debating today.  I want to know whether the 
proposed legislation conveys what the Government wants it to cover, which obviously is recent use, or whether 
there will be a possibility that it may reflect on distant use.  An implement may look nice.  The person who owns 
it may have happy memories of using it when he was a university student or whatever, so may put it up on the 
mantelpiece in the same way that people used to hang a rifle or a gun above the mantelpiece.  
Hon SUE ELLERY:  I am advised that the material builds up within the implement and it would be detectable 
for a considerable period after use.   

Hon PADDY EMBRY:  That does not clarify the second half of my question.  If, in practice, the implement 
continues to have traces of these substances, say, five years after use, it does not appear to comply with the 
Government’s intention.  If it has a traceable use, does the Government expect to nail people for it or does the 
Government want to nail people only if the implement has been used in the past month or two? 
Hon SUE ELLERY:  The legislation makes it clear that, when an offence occurs, discretion may be exercised to 
issue a cannabis infringement notice on the basis of trace material left in the implement.   

Hon PETER FOSS:  I will follow up on my earlier question.  I think I understood the parliamentary secretary, 
but I disagree with her.  As a matter of law, a policeman does have the discretion.  I say that not just as a lawyer 
but also because the first step in the basic rule of statutory interpretation is to give words their ordinary English 
usage.  There is probably no better authority than Hon Derrick Tomlinson on that point.  It does not require a 
person to be a lawyer; it requires a person to understand ordinary English.  I say that with some confidence 
because of the backing given by Hon Derrick Tomlinson.  I can tell the parliamentary secretary that, as a matter 
of law, if the Government does not include this provision, a policeman will have that discretion.  The 
Government may seek to limit that discretion by directions from the commissioner; nonetheless, he will have 
that discretion as a matter of law.  No matter how often the parliamentary secretary tries to say otherwise, that 
will be the law.  However, I doubt whether it will ever come to any court.  As I said, nobody will challenge a 
policeman who issues a CIN when there are traces of other things in the implement.  People would not take it to 
court; they would be mad.  It will never happen.  However, I cannot see why the Government is not prepared to 
allow the amendment, other than it is the Government’s intent that if people take the precaution of starting their 
pipe with a good dose of cannabis before they smoke their crack, which would have the effect of making the 
cannabis detectable, whenever they leave their -  

Hon SUE ELLERY:  Mr Deputy Chairman, I intend to move that you do report progress and seek leave to sit 
again.   

The DEPUTY CHAIRMAN (Hon Barry House):  The parliamentary secretary must wait until the member has 
finished his contribution.  However, it is clear that, given the time, that is the parliamentary secretary’s intent.   
Hon PETER FOSS:  Having made that clear, that is the way it is, and the parliamentary secretary should 
understand that.   
Progress reported and leave granted to sit again. 

Sitting suspended from 1.00 to 2.00 pm 
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